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O n A pril 12, 2011, the duly appointed H earings O fficer subm itted 

if)


her Findings of Fact, C onclusions of Law  and R ecom m ended O rder (the


"recom m ended decision") in the above-captioned m atter to the parties.


O n A pril 27, 2011, M aria P . A bello ("R espondent A bello") and Teancum ,


Inc. (together w ith R espondent A bello, the "R espondents") and the S ecurities


E nforcem ent B ranch of the B usiness R egistration D ivision, D epartm ent of


C om m erce and C onsum er A ffairs, S tate of H aw aii ("P etitioner") filed w ritten


exceptions to the H earings O fficer's recom m ended decision. O n M ay 11, 2011,


P etitioner filed a S tatem ent in S upport of P art of the H earings O fficer's


R ecom m ended D ecision and O rder and a response to R espondents' w ritten


exceptions. O n M ay 12, 2011, R espondents filed a statem ent in support of the


H earings O fficer's recom m ended decision. O ral argum ents w ere not requested.


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



U pon review  of the entire record of this proceeding, including the exceptions and


statem ents in support, the C om m issioner of S ecurities ("C om m issioner") affirm s the


H earings O fficer's recom m ended decision in part and reverses in part. The


C om m issioner affirm s the H earings O fficer's recom m ended decision in part in finding


and concluding that R espondents violated H aw aii R evised S tatutes (H R S ) §§ 485-8,


485-14, 485-25(a)(2) and 485-25(a)(3) (H R S  C hapter 485, the "A ct"). The


C om m issioner reverses the H earings O fficer's recom m ended decision in part and finds


and concludes that R espondent A bello violated H R S  § 485-25(a)(1).


Facts 


In 2003, R espondent A bello agreed to lead the developm ent of a project


presented to her by her brother-in-law  K yle K opitke ("K opitke"). R espondent A bello w as


to raise funds for and develop the N ational K orean W ar M useum  in O ahu, H aw aii (the


"m useum  project") and in the event she raised the funds, K opitke w ould pay her $2.5


m illion in m onthly installm ents of $300,000 beginning in O ctober 2003. The federal


governm ent w as purportedly providing the $2.5 m illion in the form  of grants.


R espondent A bello incorporated a for-profit corporation called Teancum , Inc. on


July 2, 2003. B eginning in June 2003, R espondents solicited investors to invest in the


m useum  project through prom issory notes w ith a prom ised rate of return of 30%  to 50% 


interest and w ith the return of principle w ithin three to six m onths. R espondents told


investors their m oney w ould be used for the developm ent of the N ational K orean W ar


M useum  to honor w ar veterans, and they told investors that their m oney w ould be


secure because the N ational K orean W ar M useum  w ould be backed by the federal
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governm ent. They told investors about the $2.5 m illion grant to be paid to R espondents


and they told one investor that he w ould be a partner in a care hom e that w as


purportedly going to be built around the perim eter of the m useum . It w as clear that


investors believed that as long as R espondents did w ell in the m useum  project, the


investors w ould get their m oney back w ith the prom ised interest. It w as also clear


R espondent A bello believed if she raised enough funds, she w ould be com pensated


w ell for her efforts.


M ost of the investors that R espondents approached w ere friends and


acquaintances of R espondent A bello. S he approached friends she described as "poor,"


"elderly" and "trusting," and she gave them  m aterials on the N ational K orean W ar


M useum  and em phasized that the m useum  project w as a secure investm ent because


the m useum  itself w as federally backed. S he w as able to raise w ell over $342,000,


possibly up to $446,000.


In reality, the N ational K orean W ar M useum  w as not backed by the federal


governm ent. There w as no care hom e and there w as no $2.5 m illion grant. The


investm ents w ere not safe or secure, and R espondents did not m ake paym ents of


interest of 30%  or higher. In addition, the investm ent contracts w ere not registered w ith


the S tate as securities and the R espondents w ere not registered as salespersons or


dealers w ith the S tate, none of w hich w as told to investors.


In response to com plaints against R espondents in this m atter, R espondent


A bello said she w as m erely follow ing directions of K opitke and w as, therefore, not
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responsible for the losses incurred by her inducem ent of investors: she w as just


passing along the inform ation provided by K opitke.


The evidence revealed, how ever, that R espondent A bello w as president and


incorporator of R espondent Teancum , the corporate entity responsible for the m useum 


project. The evidence also show ed that R espondent A bello had sole and full control of


all the investors' m oney. S he deposited investors' m oney into her personal account


rather than the corporate account, used som e portion of the investors' m oney tow ard


the developm ent of the project and used som e portion of the m oney for other item s as


varied as paying the child support for one of the investors to paying rent, m ovies and


other personal expenses.


In addition, the evidence show ed that although R espondent A bello relied on


K opitke, she knew  K opitke to be deceitful before she began raising funds for the


m useum  project. S he testified that before she began w orking on his m useum  project in


2003, K opitke falsely reported her to the Insurance C om m issioner to get her insurance


licensed revoked for insuring dead people. S he testified he sent false letters to her


em ployer to get her fired. S eptem ber 22, 2010 testim ony of M aria P . A bello,


hearing transcript pp. 209-210. S he also testified that he lied about sponsoring


her to com e to the U nited S tates in 1996 because he w as on w elfare and food


stam ps and could not have sponsored her at that tim e. Id. at 213. D espite this history,


she nevertheless did not check any of the inform ation he gave her w hen using that


inform ation to convince others to invest. In addition, although R espondent A bello told
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the investors of K opitke, his big plans and his federal grant, she never told investors


about K opitke's false reports, letters and other lies.


In the end, the investors on record did not receive principle or interest on their


investm ents. S om e investors lost their life savings, one investor m ortgaged his hom e to


invest.


V iolations under H R S  §§ 485-8, 485-14, and 485-25(a)(2) and (3).


In the recom m ended decision, based on a preponderance of the evidence, the


H earings O fficer found R espondents violated H R S  §§ 485-8, 485-14, and 485-25(a)(2)


and (3). S he found that the prom issory notes w ere investm ent contracts under the


four-prong test established by the H aw aii S uprem e C ourt in 

S tate v. H aw aii M arket


C enter, Inc., 

 52 H aw . 642, 485 P .2d 105 (1971) and therefore, w ere securities w ithin the


definition of the A ct. The H earings O fficer also found that the exem ptions R espondents


claim ed w ere not available. A ccordingly, the H earings O fficer concluded that


R espondents violated H R S  §§ 485-8 and 485-14 for failure to register the securities and


failure to register as a salesperson and dealer, respectively.


Furtherm ore, the H earings O fficer m ade findings under H R S  §§ 485-25(a)(2) and


(3) for acts and practices w hich operate as a fraud on investors, including significant


m aterial m isrepresentations or om issions to state m aterial facts necessary to m ake


statem ents not m isleading in the light in w hich they w ere m ade. The H earings O fficer


found that R espondents m ade false statem ents and om issions to the H aw aii investors


that w ere m aterial in that there w as "a substantial likelihood that its disclosure w ould


have been considered significant by reasonable investors." These m isrepresentations
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and om issions included, but w ere not lim ited to, the statem ents about the federal grant,


the failure to disclose that R espondent A bello w ould use the m oney for personal


expenses, the statem ents about the building of the care hom e, the prom ises of high


fixed returns, and the failure to disclose that the investm ents w ere unregistered


securities and the professionals w ere also unregistered w ith the state. A ccordingly, the


H earings O fficer found that R espondents violated H R S  §§ 485-25(a)(2) and (3).


The C om m issioner agrees but adds one additional key finding of fact:


R espondent A bello also failed to disclose that K opitke had m ade false claim s against


her in significant w ays before the m useum  project started. If she had told investors this


inform ation w hile relying on his sales packet, it is clear that it w ould have been a


m aterial piece of inform ation that any reasonable investor w ould have considered


significant A part from  the one addition to the findings of fact set forth above, the


C om m issioner agrees and affirm s the H earings O fficer's recom m ended decision that


R espondents violated H R S  §§ 485-8, 485-14, and 485-25(a)(2) and (3).


V iolations under H R S  § 485-25(a)(1)


Turning to H R S  § 485-25(a)(1), the H earings O fficer found that the P etitioners


did not prove by a preponderance of the evidence that R espondents violated H R S 


§ 485-25(a)(1). The H earings O fficer looked to the approach in 

A m erican S avings 


B ank, F.S .B . v. U B S  P aineW ebber, Inc., 

 250 F. S upp.2d 1254 (D .H aw aii 2003) to


determ ine that scienter is required for a finding of fraud under H R S  § 485-25(a)(1). The


H earings O fficer noted that "H R S  § 485-25 is a fraud statute w hich, consistent w ith the
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federal securities fraud statute, includes a scienter requirem ent." A m erican S avings 


B ank, F.S .B ., 250 F. S upp.2d at 1259.


The H earings O fficer then adopted the standard that the petitioner "has the


burden of show ing that A bello acted w ith scienter and m ade know ingly false


representations to lenders." H earings O fficers recom m ended decision, p. 2. B ased on


that standard, the H earings O fficer determ ined that since lap representations m ade by


A bello to lenders w ere based upon representations m ade to her by K opitke and as such


w ere m ade in good faith reliance upon K optike's representations," R espondent A bello


did not know ingly m ake the false statem ents and therefore, did not have the requisite


intent for a violation under H R S  § 485-25(a)(1).


The C om m issioner finds that the law  and the facts of the case support a different


conclusion than the H earings O fficer's recom m ended decision. The standard of proof


for adm inistrative hearings as set forth in H R S  § 91-10 states that "[t]he degree or


quantum  of proof shall be a preponderance of the evidence."


In relevant part, the H aw aii U niform  S ecurities A ct, H R S  § 485-25(a)(1) provides:


§ 485-25 F raudulent and other prohibited practices. 

(a)


It is unlaw ful for any person, in connection w ith the offer,


sale or purchase (w hether in a transaction described in


section 485-6 or otherw ise) of any security (w hether or not of


a class described in section 485-4), in the S tate, directly or


indirectly:


(1) 

To em ploy any device, schem e, or artifice to defraud;


A  violation of H R S  § 485-25 requires the elem ent of "scienter," A m erican 


S avings B ank, F.S .B ., 250 F. S upp.2d at 1259. The N inth C ircuit C ourt of A ppeals has
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found that the state of m ind for scienter in securities cases includes "reckless disregard"


for the truth. S ee 

Shad v. D ean W itter R eynolds, 

 799 F.2d 525, 530 (9th C ir.1986)


("scienter, defined as intent to defraud or reckless disregard..."); see also 

Securities &


E xchange C om m ission v. B urns, 

 816 F.2d 471, 474 (9th C ir. 1987) ("[scienter] is


satisfied if the defendant acts recklessly in his fraud.") Furtherm ore, the courts have


found that "proof of scienter is often based on inferences from  circum stantial


evidence." 

S ecurities &  E xchange C om m ission, 

 816 F.2d at 474; 

Shad,  799 F.2d


at 530.


In light of the case law , the H earings O fficer's standard for scienter, that of


"[m aking] know ingly false representations," is too narrow  to apply in this case. It does


not com port w ith the precedent of the N inth C ircuit C ourt of A ppeals that has


established the broader standard that scienter for cases involving securities fraud


includes "reckless disregard." B ased on that precedent, if the facts of a case, w hether


by inferences from  circum stantial evidence or otherw ise, show  a finding of a


reckless disregard for the truth, then the scienter elem ent for a fraud violation under


H R S  § 485-25(a)(1) has been satisfied.


Turning to the facts of the case, there appears to be, by a preponderance of the


evidence, enough facts to support a finding of reckless disregard of the truth. In the


recom m ended decision, the H earings O fficer recognized and R espondent A bello


testified that she did not know  w hether the m useum  project for w hich she solicited


investors actually w as backed by the federal governm ent nor did she know  the truth of


any of the facts surrounding the N ational K orean W ar M useum . S he testified K opitke
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hired her to do the solicitations, agreed to pay her $2.5 m illion, told her that the N ational


K orean W ar M useum  w as federally-backed and gave her m aterials w hich she used to


attract investors. R espondent A bello testified that she never checked any of the


inform ation because she trusted K opitke. S eptem ber 22, 2010 testim ony of


M aria P . A bello, hearing transcript pp. 164, 204. S he claim ed all she did w as pass out


K opitke's inform ation to others in her attem pt to get them  to invest. Id. The H earings


O fficer in the recom m ended decision agreed w ith R espondent A bello.


That finding, how ever, is inconsistent w ith w itnesses w ho testified that


R espondent A bello actively and verbally reinforced the fiction of a secure


investm ent that had the backing of the federal governm ent, S eptem ber 22, 2010


testim ony of E ditha Tapec, hearing transcript p. 27; S eptem ber 22, 2010 testim ony of


R osita C alip, hearing transcript p. 60; and w itness after w itness testified that they


chose to invest based on representations that the m useum  project w as federally


backed. S eptem ber 22, 2010 testim ony of E ditha Tapec, hearing transcript p. 27;


S eptem ber 22, 2010 testim ony of M ichael P arm a, hearing transcript p. 47;


S eptem ber 22, 2010 testim ony of R osita C alip, hearing transcript p. 60;


S eptem ber 22, 2010 testim ony of M aria P . A bello, hearing transcript p. at 209.


M oreover, w hat seem s to put this m atter in an even less favorable light for


R espondent A bello w as that R espondent A bello knew  of K opitke's deceitful past before


she solicited investors on his behalf. In early 2003, before the m useum  project w as


underw ay, he falsely reported her to the Insurance C om m issioner to get her insurance


licensed revoked for insuring dead people. H e sent false letters to her em ployer to
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get her fired. S eptem ber 22, 2010 testim ony of M aria P . A bello, hearing transcript


pp. 209-210. H e even lied about sponsoring her to com e to the U nited S tates in


1996. S he knew  he w as on w elfare and food stam ps at that tim e. Id. at 213. In trying


to distance herself from  K opitke, R espondent A bello at one point testified she did


not know  her brother-in-law  w ell, id. at pp. 204-205, but the evidence show s she


knew  him  w ell enough to know  he w as deceitful.


D espite this history, she agreed to m anage K opitke's project and prom ote it,


relying on nothing but his w ord, to bring in investors, som e of w hom  she herself


described as "poor," "elderly" and "trusting." Id. at pp. 153 (trusting), 167 (poor and


elderly). M oreover, she did not feel any need to disclose K opitke's troubling past


conduct to the investors. R espondent A bello's m otivation to prom ote K opitke and his


project appears to have been the prom ise that K opitke w ould pay her $2.5 m illion for


her efforts and she could keep all profits after expenses. W hatever the true m otivation,


it w as enough to convince her that she should overlook the fact that he had a history of


m endacity; that she did not need to share that history w ith the other investors; and that


she did not need to verify any of his facts before using them  to induce investors to give


her their savings on K opitke's behalf. It is clear and very unfortunate that R espondent


A bello spent a great deal of effort on the m useum  project and that she herself w as


betrayed. B ut she in turn perpetuated a fraud w ith a reckless disregard for the truth and


she harm ed m any others by doing so.


For the reasons set forth above, the C om m issioner reverses the H earings


O fficer's recom m ended decision in part, finds by a preponderance of the evidence the
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requisite scienter for a violation under H R S  § 485-25(a)(1) and concludes that


R espondent A bello violated H R S  § 485-25(a)(1).


B ased on this conclusion, the C om m issioner adds a $50,000 penalty for


violations under H R S  § 485-25(a)(1) to the H earings O fficer's recom m ended penalty of


$10,000 for a total penalty of $60,000.


O rder.


For the reasons set forth above, the C om m issioner finds and concludes that the


preponderance of the evidence established that R espondents violated H R S  §§ 485-8,


485-14, and 485-25(a)(1) and (2) and that R espondent A bello violated H R S 


§ 485-25(a)(3) of the A ct. The C om m issioner sets forth the sanctions as follow s.


It is hereby ordered that:


(1) 

R espondents shall cease and desist from  m aking any offer to sell,


solicitation to purchase, sale of, and/or transfer of the above-described securities, or


any other security, w ithin, to or from  the S tate of H aw aii;


(2) 

A ll contracts regarding the purchase or sale of the aforesaid securities by


R espondents to any investors identified in this order or any sim ilarly situated investors


are hereby rescinded, unless any said investor opts out in the m anner provided for


below . For all investors w ho have not chosen to opt out, R espondents, jointly and


severally, shall refund to said investors all m onies or other com pensation paid, plus


interest on the am ounts of m onies or other com pensation calculated at the sam e rate of


ten percent (10% ) per annum  from  the date of the investm ent to the date of the refund


paym ent until finally paid, m inus am ounts already paid to said investors. This paym ent
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shall be m ade w ithin thirty (30) days of the date of this final order (the "Final O rder").


P roof of said paym ents to investors w ho have not elected to opt out shall be provided to


the S ecurities E nforcem ent B ranch w ithin forty-five (45) days of the date of the Final


O rder. If an investor elects not to rescind the transaction, then the investor m ust so


indicate in w riting that the investor has not elected to exercise such right;


(3) 

R espondents shall be jointly and severally liable to pay the S tate of


H aw aii, D epartm ent of C om m erce and C onsum er A ffairs, B usiness R egistration


D ivision an adm inistrative penalty in the sum  of sixty thousand and no/100 dollars


($60,000.00) plus interest on the unpaid balance thereof at the rate of ten percent (10% )


per annum  from  the date of the Final O rder until finally paid. P aym ent of this


adm inistrative penalty shall be m ade by cashier's check or certified check m ade


payable to the "D epartm ent of C om m erce and C onsum er A ffairs C om pliance R esolution


Fund" and received by the C om m issioner w ithin thirty (30) days of the date of the Final


O rder;


(4) 

R espondents are perm anently barred as a securities sales agent,


securities broker-dealer, investm ent adviser or investm ent adviser representative from 


the date of the Final O rder and from  applying for registration in the S tate of H aw aii as a


securities sales agent, securities broker-dealer, investm ent adviser or investm ent


adviser representative from  the date of the Final O rder;


(5) 

E ach R espondent shall be subject to a civil penalty of up to fifty thousand


and no/100 dollars ($50,000.00) for each violation, if R espondent know ingly violates any


order of the C om m issioner, pursuant to H R S  § 485A -604;
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(6) 

The im position of the Final O rder shall not preclude or prevent in any


w ay the im position of further sanctions or other actions against R espondents or any


other party for violations of the A ct or H R S  C hapter 485A .


D ated: H onolulu, H aw aii 
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M I A  R (2 A  TO : 00


B U SIN ESS R EG ISTR A TIO N  D IV ISIO N 


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A II


In the M atter of ) SEU  2004-006


M A R IA  P. A B ELLO  and TEA N C U M ,
 ) H E A R IN G S O FFIC E R 'S FIN D IN G S O F


IN C.,
 ) FA C T , C O N C L U SIO N S O F L A W  A N D 


) R E C O M M E N D E D  O R D E R ; A PPE N D IC E S


R espondents.
 ) "A " and "B "


H EA R IN G S O FFIC ER 'S FIN D IN G S O F FA C T,


C O N C LU SIO N S O F LA W  A N D  R EC O M M EN D ED  O R D ER 


I. IN TR O D U C TIO N 


O n January 4, 2010, the C om m issioner of Securities, D epartm ent of C om m erce and


C onsum er A ffairs issued a Prelim inary O rder to C ease and D esist and N otice of R ight to


H earing against M aria P. A bello and Teancum , Inc. ("R espondents").


The O ffice of A dm inistrative H earings received R espondents' request for hearing on


February 1, 2010. The m atter w as set for hearing and the N otice of H earing and Pre-H earing


C onference w as transm itted to the parties.


A t the pre-hearing conference held on February 9, 2010, the parties agreed that the


hearing w ould be rescheduled from  February 16, 2010 to M ay 19, 20 and 21, 2010.


O n A pril 20, 2010, R espondents filed a M otion to V acate 'Prelim inary O rder to


C ease and D esist' dated January 4, 2010 and for D ism issal ("M otion"). T he M otion w as


scheduled for hearing on M ay 5, 2010. O n M ay 4, 2010, the Securities Enforcem ent B ranch,


B usiness R egistration D ivision, D epartm ent of C om m erce and C onsum er A ffairs


("Petitioner") filed a m em orandum  in opposition to the M otion.


O n M ay 5, 2010, Petitioner filed a N otice of M otion and M otion for C ontinuance of


H earing.
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O n M ay 5, 2010, oral argum ents w ere heard on R espondents' M otion. Petitioner w as


represented by R ebecca E. Q uinn, Esq. and R espondents w ere represented by C hristopher A .


D ias, Esq. The m atter w as taken under advisem ent. O n M ay 11, 2010, the H earings O fficer


issued an order denying R espondents' M otion.


A t a status conference on M ay 12, 2010, and attended by M r. D ias and M s. Q uinn,


M r. D ias indicated that R espondents had no objection to Petitioner's M otion to C ontinue the


H earing. A ccordingly, on M ay 13, 2010, the H earings O fficer issued an order granting


Petitioner's M otion and the hearing w as reset for Septem ber 22 and 23, 2010.


O n Septem ber 22, 2010, the hearing w as convened by the undersigned H earings


O fficer. Petitioner w as represented by M s. Q uinn and R espondents w ere represented by M r.


D ias. A t the close of the hearing, the parties agreed to file w ritten closing argum ents.


Petitioner filed its w ritten closing argum ents on O ctober 14, 2010. R espondents filed their


w ritten closing argum ents on O ctober 28, 2010. Petitioner filed its rebuttal argum ent on


N ovem ber 8, 2010. Petitioner filed its proposed Findings of Fact, C onclusions of Law  and


R ecom m ended D ecision on N ovem ber 18, 2010 and it is attached hereto and incorporated


herein by reference as A ppendix "A ". R espondents filed their proposed Findings of Fact and


C onclusions of Law  on N ovem ber 22, 2010 and it is attached hereto and incorporated herein


by reference as A ppendix "B ".


H aving review ed and considered the evidence and argum ents presented at the


hearing, together w ith the entire record of this proceeding, the H earings O fficer hereby


renders the follow ing findings of fact, conclusions of law  and recom m ended order.


II. FIN D IN G S O F FA C T


The H earings O fficer adopts the Findings of Fact as provided in A ppendices "A " and


III. C O N C LU SIO N S O F LA W 


T he H earings O fficer finds and concludes that prom issory notes signed by


R espondent A bello w ere investm ent contracts under H R S § 485-8 and accordingly adopts the


C onclusions of L aw  as provided in A ppendix "A ", Sections III A , B  and C . Since the


prom issory notes have been found to be investm ent contracts, the H earings O fficer concludes
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that R espondents violated H R S § 485-14 by not being registered as a securities salesperson


or dealer or appropriately exem pted prior to offering and executing the prom issory notes.


T he H earings O fficer finds and concludes that Petitioner failed to prove by a


preponderance of the evidence a violation of H R S § 485-25(a)(1), and accordingly, adopts


C onclusions of Law  num bers 1-4 as provided in A ppendix "B ".


The H earings O fficer finds and concludes that Petitioner proved by a preponderance


of the evidence violations of H R S §§ 485-25(a)(2) and 485-25(a)(3) and accordingly, adopts


the C onclusions of Law  as provided in A ppendix "A ", section III C (3) as it relates to H R S §§


485-25(a)(2) and 485-25(a)(3).


IV . RECO M M EN D ED  O RD ER


B ased on the foregoing, the H earings O fficer recom m ends that the C om m issioner of


Securities finds and concludes that R espondent violated H aw ai'i R evised Statutes §§ 485-8,


485-14, 485-25(a)(2) and 485-25(a)(3) and recom m ends that the charge that R espondents


violated H R S § 485-25(a)(1) be dism issed.


For the violations found, the H earings O fficer recom m ends that the January 4, 2010,


Prelim inary O rder to C ease and D esist be m odified and the adm inistrative penalty in the sum 


of $350,000.00 be reduced to $10,000.00.


The recom m endation to reduce the adm inistrative penalty is being m ade because the


evidence presented did not support a finding that R espondent A bello acted w ith a reckless


disregard for the truth or that R espondents profited substantially from  this venture as it


appears that m ost, if not all of the m oney obtained from  the investors w as used for the


m useum  project. A ccordingly, the H earings O fficer finds that a $10,000.00 fine provides a


just sanction as it is substantial enough to serve as a deterrent and adequately reflects the


seriousness of the violations.


D A TED : H onolulu, H aw aii, 

APR 1 2 2011
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A dm inistrative H earings O fficer


D epartm ent of C om m erce
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In the M atter of: 

M A R IA  P . A B E LLO  A N D  TE A N C U M , IN C .,


R espondents.


R ebecca E . Q uinn 8663


D epartm ent of C om m erce and


C onsum er A ffairs


S ecurities E nforcem ent B ranch


S tate of H aw aii


335 M erchant S treet, S uite 205


H onolulu, H aw aii 96813


Telephone: (808) 586-2740


Facsim ile: (808) 586-3977


DEPT, OF COM M ERCE


AHD 

CONSUM ER AFFAIRS


2810 NOY 18 P 1 21


HEARINGS OFFICE


A ttorney for P etitioner


S tate of H aw aii


B U S IN E S S  R E G IS TR A TIO N  D IV IS IO N 


O FFIC E  O F A D M IN IS TR A TIV E  H E A R IN G S 


D E P A R TM E N T O F C O M M E R C E  A N D  C O N S U M E R  A FFA IR S 


S TA TE  O F H A W A II


SEU -2004-006


PETITIO N ER S' PR O PO SED 


FIN D IN G S  O F FA C T, C O N C LU S IO N S 


O F LA W , A N D  R E C O M M E N D E D 


D E C IS IO N ; C E R TIFIC A TE  O F


SER VIC E


H earing D ate: S eptem ber 22, 2010


P lace: H onolulu, H aw aii


H earings O fficer:


S heryl Lee A . N agata


P E TITIO N E R 'S  P R O P O S E D  FIN D IN G S  O F FA C T,


C O N C LU S IO N S  O F LA W  A N D  R E C O M M E N D E D  D E C IS IO N  


P ursuant to § 16-201-40 of the H aw aii A dm inistrative R ules (hereinafter "H A R ")


and the O rder of the H earings O fficer at the conclusion of the hearing in this


m atter on S eptem ber 22, 2010, P etitioner S ecurities E nforcem ent B ranch, B usiness


A P P E N D IX 


"A "
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R egistration D ivision, D epartm ent of C om m erce and C onsum er A ffairs, S tate of


H aw aii (hereinafter "P etitioner") subm its and proposes the follow ing F indings of


F act, C onclusions of Law  and R ecom m ended D ecision regarding R espondents


M A R IA  P . A B E LLO  and TE A N C U M , IN C .


I. 

IN TR O D U C TIO N  


O n January 4, 2010, Tung C han, C om m issioner of S ecurities, D epartm ent of


C om m erce and C onsum er A ffairs, S tate of H aw aii (hereinafter "C om m issioner") issued


a P relim inary O rder to C ease and D esist and N otice of R ight to H earing (hereinafter


"O rder") against R espondents M A R IA  P . A B E LLO  (hereinafter "A bello") and


TE A N C U M , IN C . (hereinafter "Teancum " and together w ith A bello, "R espondents"). B y


w ritten dem and filed on February 1, 2010, the nam ed R espondents, by and through


their attorney, C hristopher A . D ias, filed a w ritten request for hearing pursuant to the


provisions of H aw aii R evised S tatutes ("H R S ") § 485-18.7. T he m atter w as set for


hearing and the notice of hearing and pre-hearing conference w as transm itted


to the parties.


T h e  h e a rin g  in  th e  a b o ve -ca p tio n e d  m a tte r w a s co n ve n e d  b y th e 


undersigned H earings O fficer in accordance w ith H R S  chapters 91, 92, and 485


on S eptem ber 22, 2010. R ebecca E . Q uinn, E sq. appeared for P etitioner and


C hristopher A . D ias, E sq. appeared on behalf of R espondents.


A t the close of the hearing, the parties w ere directed to file w ritten closing


argum ents. P etitioner filed its argum ent on O ctober 15, 2010. R espondents filed their


closing argum ent on O ctober 26, 2010. O n N ovem ber 8, 2010, P etitioner filed rebuttal


argum ent in response to R espondents' closing argum ent. The H earings O fficer also
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requested that the parties subm it P roposed Findings of Fact, C onclusions of Law  and


R ecom m ended D ecision by N ovem ber 22, 2010.


P etitioner 

hereby su b m its to  th e  H e a rin g s O ffice r its P roposed


F indings of F act, C onclusions of Law  and R ecom m ended D ecision along w ith


supporting citations.


II. P R O P O S E D  FIN D IN G S  O F FA C T


1. T he S tate of H aw aii, acting through its O ffice of the C om m issioner of


S e cu ritie s, D e p a rtm e n t o f C o m m e rce  a n d  C o n su m e r A ffa irs, S ta te  o f H a w a ii


(hereinafter "O ffice of the C om m issioner"), adm inisters and enforces the H aw aii U niform 


S ecurities A ct (hereinafter "the A ct"), H R S  § 485 (hereinafter "chapter 485").


2. A t all tim es m aterial herein, beginning January 4, 2003 and through


F ebruary 3, 2004, R espondents w ere residents of the S tate of H aw aii and engaged


in the below  described activities or conduct in or from  the S tate of H aw aii. S ee


S eptem ber 22, 2010 testim ony of M aria P . A bello and Leolyn S ugue-A nderson.


3. A t all tim es m aterial herein, beginning January 4, 2003 and through


F e b ru a ry 3 , 2 0 0 4 , T e a n cu m  w a s a  H a w a ii C o rp o ra tio n  w ith  its la st kn o w n 


business address at 1920 A la M oana B oulevard, H onolulu, H aw aii. S ee H earing


E xhibit 1.


4. A t all tim es m aterial herein, beginning January 4, 2003 and through


February 3, 2004, A bello w as the president of Teancum . S ee H earing E xhibit 1.


5. 

A t all tim es m aterial herein, beginning January 4, 2003 and through


F ebruary 3, 2004, R espondents offered and/or sold to H aw aii investors investm ent


contracts (hereinafter "M useum  Investm ent C ontracts") w hich they represented w ere for
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the developm ent of the N ational K orean W ar M useum  (hereinafter "N K W M "). S ee


testim ony of M aria P . A bello, Leolyn S ugue-A nderson, E dith T apec, R osita C alip,


M ichael P am a, and V icente R agasa.


6. A t all tim es m aterial herein, beginning January 4, 2003 and through


F ebruary 3, 2004, the M useum  Investm ent C ontracts sold by R espondents w ere


ad m inistered under the direction and control of R espondents. See testim ony of


M aria P . A bello, Leolyn S ugue-A nderson, E dith Tapec, R osita C alip, M ichael P am a,


and V icente R agasa.


7. A t all tim es m aterial herein, beginning January 4, 2003 and through


F ebruary 3, 2004, R espondents obtained checks directly or indirectly from  the


H aw aii investors w ho purchased the M useum  Investm ent C ontracts. See testim ony


of M aria P . A bello, Leolyn S ugue-A nderson, E dith Tapec, R osita C alip, M ichael P am a,


and V icente R agasa. S ee also H earing E xhibits N um ber 16, 18, and 19.


8. 

In  Ju n e  2 0 0 0 , R e sp o n d e n ts o ffe re d  a n d /o r so ld  o n e  M u se u m 


In ve stm e n t C o n tra ct o r "se cu rity" a s d e fin e d  u n d e r H R S  §  4 8 5 -1 (1 3 ) a n d 


H aw aii M arket C enter to H aw aii resident E dith Tapec ("Tapec"). See testim ony of


M aria P . A bello, E dith T apec, and Leolyn S ugue-A nderson. S ee also 

H earing


E xhibit 16.


a. Tapec invested $20,000.00 w ith R espondents in July 2003 for the


purchase of one M useum  Investm ent C ontract. Id.


b. 

T apec's initial paym ent of $20,000.00 w as induced by A bello's


prom ises or representations w hich gave rise to a reasonable


understanding that a valuable benefit of som e kind, incom e or


In the M atter of M aria P . A bello and Teancum , Inc.


P etitioner's P roposed Findings of Fact, C onclusions of Law  and R ecom m ended D ecision


S E B  C ase N o. S E U -2004-006


P age 4 of 24


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



profits w ould result from  the initial paym ent's em ploym ent through


R espondents' efforts. Id.


c. 

A bello offered T apec a return on her investm ent that w as higher


than her original investm ent am ount. Id.


d. 

T apec's initial paym ent w as subject to the risks of R espondents'


investm ent schem e and all or som e of T apec's initial paym ents


w ere put at risk in the event that R espondents' investm ent schem e


failed or R e sp o n d e n ts fa ile d  to  fo llo w  th ro u g h  w ith  h e r


investm ent schem e. Id.


e. 

T apec had no practical control over the m anagerial decisions and


operations of R espondents' investm ent schem e. Id.


9. 

In  o r a ro u n d  A u g u st 2 0 0 3 , R e sp o n d e n ts o ffe re d  a n d /o r so ld  o n e 


M useum  Investm ent C ontract or "security" as defined under H R S  § 485-1(13) and


H aw aii M arket C enter 

to H aw aii resident R osita C alip ("C alip"). S ee testim ony of


M aria P. A bello, R osita C alip, and Leolyn S ugue-A nderson. S ee also E xhibit 18.


a. 

C alip invested $20,000.00 w ith R espondents in A ugust 2003 for


the purchase of one M useum  Investm ent C ontract. Id.


b. 

C alip's initial paym ent of $20,000.00 w as induced by A bello's


prom ises or representations w hich gave rise to a reasonable


understanding that a valuable benefit of som e kind, incom e or


profits w ould result from  the initial paym ent's em ploym ent through


R espondents' efforts. 

Id.
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c. 

A bello offered C alip a return on her investm ent that w as higher than


her original investm ent am ount. Id.


d. 

C alip's initial paym ent w as subject to the risks of R espondents'


investm ent schem e and all or som e of C alip's initial paym ents


w ere put at risk in the event that R espondents' investm ent


schem e failed or R espondents failed to follow  through w ith her


investm ent schem e. 

Id.


e. C alip had no practical control over the m anagerial decisions and


operations of R espondents' investm ent schem e. Id.


10. 

In or around O ctober 2003, R espondents offered and/or sold three


M useum  Investm ent contracts or "securities" as defined under H R S  § 485-1(13) and


H aw aii M arket C enter to H aw aii resident M ichael P am a ("P am a"). S ee testim ony of


M aria P . A bello, M ichael P am a, and Leolyn S ugue-A nderson. S ee also Exhibit 19.


a. P am a invested at least $275,000.00 w ith R espondents beginning


in June 2003 for the purchase of three M useum  Investm ent


C o n tra cts in  th e  a m o u n ts o f $ 7 ,0 0 0 .0 0 , $ 1 7 1 ,0 0 0 .0 0 , a n d 


$17,000.00. S ee S eptem ber 22, 2010 testim ony of P am a,


transcript pp. 40 and 46.


b. 

P am a is certain that he invested m ore than $171,000.00 because


he had to sell his hom e for $380,000.00 in order to pay off the loans


he had obtained to invest in the N K W M . 

Id. at p. 47.


c. 

P a m a 's in ve stm e n t w a s in d u ce d  b y A b e llo 's p ro m ise s o r


representations w hich gave rise to a reasonable understanding
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that a valuable benefit of som e kind, incom e or profits w ould


result from  the initial paym ent's em ploym ent through R espondents'


efforts. Id. at 41.


d. 

A bello offered P am a a return on her investm ent that w as higher


than his original investm ent am ount. Id.


e. 

P am a's initial paym ent w as subject to the risks of R espondents'


investm ent schem e and all or som e of initial paym ents w ere put at


risk in the event that R espondents' investm ent schem e failed or


R espondent failed to follow  through w ith her investm ent schem e.


Id. at 53-55.


f. 

P am a is certain that sixty to seventy percent of the m onies he


invested w ere used to purchase the m aterials for building the


N K W M  because he helped A bello purchase the m aterials. P am a


does not know  w hat w as done w ith the rem ainder of the m onies.


Id. at 51.


g. 

A lthough P am a w as involved in building the m useum , he had no


practical control over the m anagerial decisions and operations of


R espondents' investm ent schem e. 

Id. at 54.


11. In  S e p te m b e r 2 0 0 3 , R e sp o n d e n ts o ffe re d  a n d /o r so ld  o n e 


M useum  Investm ent C ontract or "security" as defined under H R S  § 485-1(13)


and H aw aii M arket C enter 

to H aw aii resident V icente R agasa ("R agasa").


See 

te stim o n y o f M a ria  P . A b e llo , V ice n te  R a g a sa , C a n d id a  R a g a sa , a n d 


Leolyn S ugue-A nderson. S ee 

also 

Exhibit 16.
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a. 

R agasa invested $100,000.00 w ith R espondents in S eptem ber


2003 for the purchase of one M useum  Investm ent C ontract. 

Id.


b. 

R agasa's initial paym ent of $100,000.00 w as induced by A bello's


prom ises or representations w hich gave rise to a reasonable


understanding that a valuable benefit of som e kind, incom e or


profits w ould result from  the initial paym ent's em ploym ent through


R espondents' efforts. Id.


c. 

A b e llo  o ffe re d  R a g a sa  a  re tu rn  o n  h is in ve stm e n t th a t w a s


higher than his original investm ent am ount A bello told R agasa


that the M useum  Investm ent C ontract w ould provide a higher


rate of return than the C D  w here the m oney w as being held.


See 

S eptem ber 22, 2010 

testim ony of V icente R agasa and


C andida R agasa, hearing transcript pp. 71 and 77.


d. 

R espondents' also told R agasa that he and his w ife w ould be given


jo b s a t th e  N K W M . See 

S eptem ber 22, 2010 testim ony of


V icente R agasa and C andida R agasa, hearing transcript pp.


72 and 76.


e. R agasa's initial paym ent w as subject to the risks of R espondents'


investm ent schem e and all or som e of R agasa's initial paym ents


w ere put at risk in the event that R espondents' investm ent schem e


failed or R espondents failed to follow  through w ith her investm ent


schem e. 

Id.
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f. R agasa had no practical control over the m anagerial decisions and


operations of R espondents' investm ent schem e. Id.


12. A t a ll tim e s m a te ria l h e re in , b e g in n in g  Ja n u a ry 4 , 2 0 0 3  th ro u g h 


F e b ru a ry 3 , 2 0 0 4 , R e sp o n d e n ts' M u se u m  In ve stm e n t C o n tra cts w e re  n o t


registered w ith the C om m issioner and w ere not exem pt from  registration. See


testim ony of Leolyn S ugue-A nderson. S ee also E xhibit 20.


13. F rom  January 4, 2003 through F ebruary 3, 2004, R espondents w ere


acting either as an issuer of their ow n securities or as a securities investm ent adviser,


investm ent adviser representative, broker dealer, and/or salesperson of the M useum 


Investm ent C ontracts. S ee testim ony of Leolyn S ugue-A nderson.


14. 

F rom  January 4, 2003 through F ebruary 3, 2004, R espondents w ere not


registered as a securities investm ent adviser, investm ent adviser representative,


salesperson or dealer of securities w ith the C om m issioner nor w ere R espondents


exem pt from  registrations.


15. 

R espondents directly or indirectly m ade untrue statem ents of a m aterial


fact or om itted to state a m aterial fact necessary in order to m ake the statem ents


m ade, in light of circum stances under w hich they w ere m ade, not m isleading in


connection w ith the offer, sale or purchase of the M useum  Investm ent C ontracts in


violation of H R S  § 485-25(a)(2):


a. 

A bello appealed to H aw aii investors' sense of patriotic pride by


telling them  that all the investm ent m onies w ould be used for the


developm ent of a m useum  that w ould honor K orean W ar heroes;
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b. 

A bello told H aw aii investors that a substantial profit w ould be


m ade 

fo r th e  b e n e fit 

o f H a w a ii in ve sto rs th ro u g h 


R espondents' efforts;


c. 

A bello told H aw aii investors that they w ould earn a high rate of


return. In particular, she told Investor R agasa that the investm ent


contract w ould provide a higher rate of return than the C D  in w hich he


held his life savings;


d. 

A bello told H aw aii investors that the m useum  w ould be funded by the


governm ent through a governm ent grant;


e. 

A bello told H aw aii investors that their investm ent w as secure


b e ca u se  th e  m u se u m  w a s b e in g  su b sid ize d  b y th e  fe d e ra l


governm ent and w as endorsed by politicians;


f. 

In  o rd e r to  in d u ce  P a m a  to  in ve st th e  e n tire  p ro ce e d s o f th e 


sale of his hom e, A bello told him  that he w ould be a partner in a care


hom e that w as purportedly going to be built around the perim eter of


the m useum ;


g. 

R e sp o n d e n ts fa ile d  to  d isclo se  th a t th e  M u se u m  In ve stm e n t


C ontracts w ere "securities" that w ere required to be registered w ith


the S tate of H aw aii, O ffice of the C om m issioner of S ecurities,


D epartm ent of C om m erce and C onsum er A ffairs, and w ere not


registered or exem pt from  registration;


h. 

R espondents failed to disclose that R espondents w ere required to be


registered to transact securities w ith the S tate of H aw aii, O ffice of the
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C o m m issio n e r o f S e cu ritie s, D e p a rtm e n t o f C o m m e rce  a n d 


C onsum er A ffairs, and w ere not registered as a securities dealer or


salesperson, and w ere not exem pt from  registration;


i. R espondents failed to disclose to H aw aii investors that their


investm ent m onies w ould be placed into A bello's individual checking


account at C ity B ank;


R e sp o n d e n ts fa ile d  to  d isclo se  to  H a w a ii in ve sto rs th a t


approxim ately $74,536.35 of investor m onies w ould be used to pay


A bello's personal expenses; and


k. 

R espondent failed to disclose to investor 9 that the bank check


com prising his investm ent m onies w ould be cashed by A bello on


the sam e date the bank check w as draw n.


III. P R O P O S E D  C O N C L U S IO N S  O F  L A W 


A . IN V E S T M E N T S  IN  R E S P O N D E N T S ' M U S E U M  IN V E S T M E N T 


C O N TR A C TS  A R E  IN V E S TM E N T C O N TR A C TS , A N D  TH U S 


S E C U R ITIE S  U N D E R  H A W A II LA W .


T he M useum  Investm ent C ontracts are investm ent contracts under H R S 


§ 485-1(13). Investm ent contracts are by definition securities as defined under


the A ct.


In the landm ark case of S tate v. H aw aii M arket C enter, Inc. 52 H aw . 642, 485


P .2d 105 (1971), the H aw aii S uprem e C ourt set forth a four-prong test to determ ine


w hen an investm ent schem e involved securities or investm ent contracts and fell w ithin


the purview  of the A ct, H R S  § 485. The H aw aii S uprem e C ourt held that an investm ent


contract is created w henever:
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1. an offeree furnished initial value to an offeror;


2. a  p o rtio n  o f th e  in itia l va lu e  is su b je ct to  th e  risks o f


the enterprise;


3. 

the furnishing of the initial value is induced by the offeror's


prom ises or representations w hich give rise to a reasonable


understanding that a valuable benefit of som e kind, over and


above the initial value, w ill accrue to the offeree as a result


of the operation of the enterprise; and


4. 

th e  o ffe re e  d o e s n o t re ce ive  th e  rig h t to  e xe rcise 


practical and actual control over the m anagerial decisions of


the enterprise.


Id., 52 H aw . at 648-49, 485 P .2d 109.


T he H aw aii S uprem e C ourt adopted this broad definition of an investm ent


contract in recognition of the rem edial purpose of the state securities law s in preventing


fraud and protecting the public against unsubstantial schem es. Id. 

The C ourt designed


this test to protect the public against both "novel form s of investm ent" as w ell as m ore


conventional form s of investm ents, and stated that the form ula w as to be broadly


construed for these purposes. 

Id.


B . IN V E S T M E N T S  IN  R E S P O N D E N T S ' M U S E U M  IN V E S T M E N T 


C O N TR A C TS  A R E  IN V E S TM E N T C O N TR A C TS  U N D E R  TH E 


H A W A II M A R K E T C E N TE R  FO U R -P R O N G  TE S T A N D  TH E R E FO R E 


A R E  S E C U R ITIE S .


T o determ ine w hether or not investm ents by H aw aii investors in R espondents'


M useum  Investm ent C ontracts are investm ent contracts and therefore "securities" as


defined in H R S  § 485-1(13), it should be em phasized that the law s m ust be given


b ro a d  co n stru ctio n  fo r th e  p u rp o se  o f p ro te ctin g  th e  p u b lic. S e e , H aw aii M arket


C enter, 

52 H aw . at 648. M oreover, in determ ining w hether R espondents' M useum 


In ve stm e n t C o n tra cts a re  "se cu ritie s," th e  fo cu s sh o u ld  b e  o n  th e  "e co n o m ic
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realities" 

o f th e  tra n s a c tio n  a s  o p p o s e d  to  th e  s u p e rfic ia l fo rm  o f th e 


investm ent. Id. at 647.


In this case, the M useum  Investm ent C ontracts signed by H aw aii investors are


investm ent contracts because all the factors delineated by the H aw aii S uprem e C ourt


in 

S tate of H aw aii v. H aw aii M arket C enter, 

52 H aw . 642 (1971) are present. In


H aw aii M arket C enter, 

the H aw aii S uprem e C ourt held that an investm ent contract is


created w henever the follow ing factors w ere present:


1. 

A n offeree furnishes initial value to an offeror. H ere, H aw aii investors


invested $446,000.00 in Teancum ;


2. 

A  portion of the initial value is subjected to the risks of the enterprise.


H ere, R espondents held them selves out as being in the business of


providing certain services of land acquisition, fund raising, public relations,


accounting, product developm ent, and overall coordination for the general


developm ent of the m useum . A bello also told investors that she w as a


successful business w om an w ho w ould m ake a profit in developing the


m useum . T he evidence established that any profits that investors hoped


to realize w ere dependent on how  successful R espondents w ere at


coordinating the general developm ent of the m useum ;


3. 

T he furnishing of initial value is induced by the offeror's prom ises or


representations w hich give rise to a reasonable understanding that a


valuable benefit of som e kind, over and above the initial value w ill accrue


to the offeree as a result of the operations of the enterprise. A ccording to


the evidence, H aw aii investors w ere induced to invest in the m useum 
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because they w ere prom ised a 30%  fixed rate of return. B ased on


established case law , the reference point should be the H aw aii investors'


expectations and here the H aw aii investors expected to receive their fixed


rate of return w ithin a four m onth tim e span. R espondents argue that the


inducem ents in this case w ere based on fixed returns, rather than outright


profits, and therefore the profit sharing elem ent of a security is lacking.


H ow ever, the H aw aii S uprem e C ourt has held that it is irrelevant that


inducem ents leading an investor to risk initial investm ent are founded on


prom ises of fixed returns rather than share of profits. Id. at 651. T he fact


that R espondents guaranteed H aw aii investors a fixed rate of return


independent of the m useum 's profits does not underm ine the investm ent


nature of the transactions; and


4. 

T he offeree does not receive the right to exercise practical and actual


control over the m anagerial decisions of the enterprise. H ere, it w as clear


from  the evidence that the H aw aii investors exercised no control over the


m anagerial decisions of the enterprise.


P etitioner established by a preponderance of the evidence that the M useum 


Investm ent C ontracts constituted investm ent contracts and are therefore securities


under the A ct, C hapter 485. T herefore, the transactions testified to by the H aw aii


investors are subject to regulation under the A ct.


R espondents contend that the M useum  Investm ent C ontracts are exem pt from 


registration requirem ents under H R S  § 485-4(9). H R S  § 485-4(9) provides that the


follow ing type of security is exem pt from  §§ 485-4.5, 485-8, and 485-25 (a)(7):
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A ny security issued by any issuer organized and operated not for private profit


but exclusively for religious, educational, benevolent, charitable, fraternal, social,


athletic, or reform atory purposes, or as a cham ber of com m erce or trade or


professional association.


A bello organized Teancum  as a D om estic P rofit C orporation and its registration


inform ation adm itted as H earing E xhibit 1 clearly indicates this. In addition, A bello


represented that Teancum 's business w as to provide certain services to the N K W M  and


individual H aw aii investors understood this to be the case. T here is absolutely no


evidence that T eancum  w as m eant to be a nonprofit organization. T herefore, H R S  §


485-4(9) is inapplicable to this case.


R e sp o n d e n ts a lso  co n te n d  th a t th e  tra n sa ctio n s a re  e xe m p t fro m 


registration requirem ents under H R S  § 485-6(9). H R S  § 485-6(9) states in relevant


part: "A ny transaction pursuant to an 

offer to sell  securities of an issuer, is part of an


issue w hich" ... [E m phasis added.] T he key language is "offer to sell". O nce a security


is tra n sa cte d , a n  e xe m p tio n  u n d e r H R S  §  4 8 5 -6 (9 ) n o  lo n g e r e xists. A  p la in 


re a d in g  o f th e  se ctio n  su p p o rts th is p o sitio n . In  a d d itio n , th is p o sitio n  is fu rth e r


supported w hen one looks at w hat qualifies as an exem pt transaction under H R S  §


485-6(10) w hich states: "A ny offer or sale 

 of a preorganization certificate" ... C learly,


H R S  § 485-6(9) could have included qualified exem pt transactions covering the sale


of securities, how ever, that is not that state of the law . T herefore, only an 

offer to sell


is exem pt.


In  th is ca se , R e sp o n d e n ts co m p le te d  th e  sa le s o f e le ve n  (1 1 ) se cu ritie s


transactions through A bello to H aw aii investors. T herefore, because the eleven (11)
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securities transactions w ere not m erely offers to sell securities but, rather, sales of


securities, R espondents' transactions w ere not exem pt under H R S  § 485-6(9).


A dditionally, H R S  § 485-6(9) states that a transaction w ill be exem pt under the


follow ing circum stances:


A ny transaction pursuant to an offer to sell securities of an


issuer, if the transaction is part of an issue w hich:


(A ) 

T here are no m ore than tw enty-five offerees, w herever


located (other than those designated in paragraph (8))


during any tw elve consecutive m onths;


(B ) T he issuer reasonably believes that all purchasers,


w h e re ve r lo ca te d , (o th e r th a n  th o se  d e sig n a te d  in 


paragraph (8)), are purchasing for investm ent;


(C )


N o com m ission, discount, or other rem uneration is


paid or given, directly or indirectly, to a person, other


than a dealer or agent registered under this chapter,


for soliciting a prospective purchaser in this S tate; and


(D )


T he securities of the issuer are not offered or sold by


general solicitation or any general advertisem ent or other


advertising m edium . [E m phasis added.]


T he focus on w hether or not A bello's transactions w ith the H aw aii investors


fall w ithin the purview  of H R S  § 485-6(9) centers on sub-section (C ) above. F or


R espondents to succeed in their assertion that A bello's transactions w ith the H aw aii


investors are exem pt from  registration, this statute contem plates that A bello did not


take or pay herself one penny as a com m ission, discount or paid other rem uneration,


in addition to com plying w ith sub-sections (A ), (B ) and (D ) as w ell. B ased on A bello's


bank records, A bello received and kept a substantial portion of the investm ent m onies


as either a com m ission or other rem uneration. Therefore, A bello's transactions w ith the


H aw aii investors are not exem pt transactions under H R S  § 485-6(9).
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F in a lly, to  fa ll w ith in  th is e xe m p t tra n sa ctio n  ca te g o ry, th e  u n d e rlyin g 


transaction should be a legitim ate securities transaction. A llow ing A bello to have


any of her securities transactions w ith the H aw aii investors fall under the purview  of


H R S  § 485-6(9) w ould run contrary to the rem edial purpose of the state securities law s


w hich w ere set up to prevent fraud and protect the public against unsubstantial


schem es. H aw aii M arket C enter, supra, at 648-49, 485 P .2d 109. It w ould not appear


th a t th e  le g isla tive  in te n t o f e n a ctin g  ch a p te r 4 8 5  e ve r co n te m p la te d  p ro vid in g 


fra u d ste rs w ith  a  "sa fe  h a rb o r" b y a p p lica tio n  o f a n  e xe m p t tra n sa ctio n  sta tu s


under H R S  § 485-6(9). T o do so w ould defy logic and defeat the legislative intent


underlying securities regulation w hich is to protect consum ers and m ain street investors


from  fraud.


C. R E S P O N D E N TS  V IO LA TE D  H A W A II S E C U R ITIE S  LA W S .


1. S E C U R ITIE S  R E G IS TR A TIO N  V IO LA TIO N S  —  H R S  § 485-8.


A  security m ust be appropriately registered w ith the O ffice of the C om m issioner


before being offered or sold, unless the security is exem pt, pursuant to H R S  § 485-8.


H R S  § 485-8 m akes it unlaw ful for any person to sell or offer any security unless


that security has been registered w ith the O ffice of the C om m issioner or is exem pt


from  registration.


The preponderance of the evidence established that R espondents offered to sell


and sold securities to H aw aii investors, from  January 4, 2003 through February 3, 2004


through their M useum  Investm ent C ontracts. T he evidence further established that


th e se  se cu ritie s w e re  n o t re g iste re d  w ith  th e  O ffice  o f th e  C o m m issio n e r o r


appropriately exem pt from  registration. Therefore, R espondents violated H R S  § 485-8.
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2. 

S A LE S P E R S O N  A N D  D E A LE R  R E G IS TR A TIO N  V IO LA TIO N S  — 


H R S  § 485-14.


A  securities dealer and/or salesperson m ust be registered w ith the O ffice of the


C om m issioner or appropriately exem pt from  registration before transacting securities in


H aw aii under H R S  § 485-14. S aid S ection m akes it unlaw ful for any person to transact


business in H aw aii as a securities dealer or salesperson unless that person has been


registered w ith the O ffice of the C om m issioner.


R e sp o n d e n ts' a ctive  in vo lve m e n t in  th e  sa le  o f th e  M u se u m  In ve stm e n t


C ontracts through their solicitation and sale, constitutes the transaction of business


involving securities in H aw aii. In m aking offers and sales of the M useum  Investm ent


C ontracts to H aw aii residents, R espondents acted as securities salespersons or dealers


w ithin the m eaning of H R S  §485-1(2) and (3). A ccording to the evidence, R espondents


w ere not duly registered securities salespersons or dealers. T hus, R espondents


violated H R S  § 485-14.


3. 

A G E N C Y  E N FO R C E M E N T O F H R S  § 485-25(a)(1)


R E Q U IR E S  S C IE N TE R  B U T N O T FO R  E N FO R C E M E N T


O F H R S  §§ 485-25(a)(2) A N D  (3).


T he provisions of H R S  §§ 485-25(a)(1), (2), and (3) w hich detail the securities


fraud allegations against R espondents m irror the fraud provisions of H R S  § 17(a) of the


S ecurities E xchange A ct of 1933. Interpretation of H aw aii's codification of securities


fra u d  s h o u ld  b e  in te rp re te d , w h e re  s im ila r, in  th e  s a m e  m a n n e r a s  th e 


federal courts and the S ecurities and E xchange C om m ission have interpreted the


federal counterpart.
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The requirem ent for "scienter" in sub-section (a)(1) of H R S  § 485-25 m ay be


satisfied by a show ing of a reckless disregard for the truth. It is not necessary to find


that a m isrepresentation or om ission of m aterial fact w as m ade w illfully or m aliciously


in order to conclude that a violation of H R S  § 485-25(a)(1) has occurred. S uch a


violation w ill be sustained if the m ispresentation or om ission w as m ade recklessly.


P roof of such recklessness m ay be based upon inferences from  circum stantial


e vid e n ce . S e e  

S ecurities &  E xchange C om m ission v. B urns, 

816 F .2d 471


(9

th 

 C ir. 1987).


A  violation of H R S  § 485-25(a)(2) and (a)(3) occurs w hen there is any untrue


statem ent of a m aterial fact or any om ission to state a m aterial fact. A  fact is


considered m aterial for purposes of H aw aii securities law s "if there is a substantial


likelihood that its disclosure w ould have been considered significant by [a] reasonable


investor." S ee, e.g., 

B asic Inc. v. Levinson, 

485 U .S . 224, 231, 108 S .C t. 978, 983,


99 L.E d.2d 194 (1988). S ee also 

T.S .C . Industries, Inc. v. N orthw ay, Inc., 

425 U .S .


438 (1976). A s w ith §§ 17(a)(2) and (a)(3) of the S ecurities E xchange A ct of 1933,


scienter is not required for a violation of H R S  §§ 485-25(a)(2) and (3). S ee, e.g.


A aron v. S ecurities &  E xchange C om m ission, 

100 S .C t. 1945 (1980); 

Securities


&  E xchange C om m ission v. M urphy, 

626 F .2d 633 (9 th 

 C ir. 1980); and S ecurities & 


E xchange C om m ission v. B lazon C orp., 

609 F.2d 960, 965 (9

th  C ir. 1979).


H ere, R espondents m ade num erous false statem ents and/or om issions to the


H aw aii investors, including but not lim ited to:


a. 

A bello appealed to H aw aii investors' sense of patriotic pride


by telling them  that all the investm ent m onies w ould be
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used for the developm ent of a m useum  that w ould honor


K orean W ar heroes;


b. 

A b e llo  to ld  H a w a ii in ve sto rs th a t a  su b sta n tia l p ro fit


w ould be m ade for the benefit of H aw aii investors through


R espondents' efforts;


c. 

A bello told H aw aii investors that they w ould earn a high rate


of return. In particular, she told Investor R agasa that the


investm ent contract w ould provide a higher rate of return than


the C D  in w hich he held his life savings;


d. 

A bello told H aw aii investors that the m useum  w ould be funded


by the governm ent through a governm ent grant;


e. 

A bello told H aw aii investors that their investm ent w as secure


because the m useum  w as being subsidized by the federal


governm ent and w as endorsed by politicians;


f. 

In order to induce P am a to invest the entire proceeds of the


sale of his hom e, A bello told him  that he w ould be a partner in


a care hom e that w as purportedly going to be built around the


perim eter of the m useum ;


g. 

R espondents failed to disclose that the M useum  Investm ent


C ontracts w ere "securities" that w ere required to be registered


w ith the S tate of H aw aii, O ffice of the C om m issioner of


S ecurities, D epartm ent of C om m erce and C onsum er A ffairs,


and w ere not registered or exem pt from  registration;
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h. 

R espondents failed to disclose that they w ere required to


be registered to transact securities w ith the S tate of H aw aii,


O ffice of the C om m issioner of S ecurities, D epartm ent of


C om m erce and C onsum er A ffairs, and w ere not registered


as a securities dealer or salesperson, and w ere not exem pt


from  registration;


i. 

R espondents failed to disclose to H aw aii investors that their


investm ent m onies w ould be placed into A bello's individual


checking account at C ity B ank;


j. R espondents failed to disclose to H aw aii investors that


approxim ately $74,536.35 of investor m onies w ould be used


to pay A bello's personal expenses; and


k. R espondent failed to disclose to investor 9 that the bank


check com prising his investm ent m onies w ould be cashed


by A bello on the sam e date the bank check w as draw n.


T he foregoing non-inclusive list of m aterial m isrepresentations and om issions


establishes that R espondents m ade num erous untrue statem ents of m aterial fact and


om itted to state m aterial facts necessary to m ake statem ents m ade not m isleading, and


also engaged in acts and practices w hich operated as a fraud upon investors, in


violation of H R S  §§ 485-25(a)(2) and (3).


R espondents em ployed a device or schem e to defraud investors in H aw aii in the


form  of their M useum  Investm ent C ontracts. R espondents induced investors to invest


in the N K W M  by prom ising a 30%  rate of return and falsely representing that the
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investm ent m onies w ould be used to further the developm ent of the N K W M . T he


m onies w ere not entirely invested in the N K W M . Instead, the m onies w ere placed in


A bello's individual checking account and a large portion w as used to pay for A bello's


personal expenses, all w ithout the know ledge of the H aw aii investors. A bello tried to


shift the blam e to K yle K opitke (hereinafter "K poitke") by stating that she relied on his


representations in good faith. H ow ever, even if this w ere true, A bello testified that


K opitke had fraudulently reported her for insurance fraud approxim ately three years


prior to em barking on the N K W M  developm ent and acknow ledged that she did not know 


K opitke w ell. D espite her alleged assertions about K opitke, A bello solicited the H aw aii


investors, took their investm ent m onies, deposited those m onies into her individual bank


account, and relayed the m isrepresentations that induced them  to invest. R espondents


w ere at the very least reckless in their actions and their actions prove that they


em ployed a schem e to defraud investors. B ased on these considerations, R espondents


violated H R S  §485-25(a)(1).


D . B U R D E N  O F P R O O F IS  B Y  A  P R E P O N D E R A N C E  O F TH E  E V ID E N C E .


T he standard of proof for adm inistrative hearings is contained in F IR S  § 91-10


w h ich  sta te s in  re le va n t p a rt th a t "[t]h e  d e g re e  o r q u a n tu m  o f p ro o f sh a ll b e  a 


preponderance of the evidence."


E . A D M IN IS TR A TIV E  P E N A LTY  O F $350,000 IS  N O T E X C E S S IV E .


The principles regarding the im position of adm inistrative penalties are set forth in


B lake v. S tate P ersonnel B oard, 

25 C al.A pp.3d 541, 553, 102 C al.R ptr. 50 (1972):


It is settled that the propriety of a penalty im posed by an adm inistrative


agency is a m atter resting in the sound discretion of the agency and


that its decision w ill not be disturbed unless there has been an abuse
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of discretion. Legal discretion m eans an im partial discretion taking into


account all relevant facts, together w ith legal principles essential to an


inform ed and just decision. T he term  'judicial discretion' has been


defined as 'an im partial discretion, guided and controlled in its exercise


by fixed legal principles. It is not a m ental discretion, to be exercised


ex gratis, 

but a legal discretion, to be exercised in conform ity w ith the


spirit of the law  and in a m anner to subserve and not to im pede or


defeat the ends of substantial justice.' The fact that reasonable m inds


m ay differ as to the propriety of the penalty im posed w ill fortify the


conclusion that the adm inistrative body acted w ithin the area of


its discretion.


S ee also, 

N ightingale v. S tate P ersonnel B oard, 

7 C al.3d 507, 515, 102 C al.R ptr. 758,


498 P .2d 1006 (1972). A n adm inistrative penalty is excessive only if it is so


"disproportionate to the offense as to shock one's sense of fairness." 

Schillerstrom  v.


State, 

180 A riz. 468, 471, 885 P .2d 156, 159 (1994), 

C ulpepper v. S tate, 

187 Ariz. 431,


438, 930 P .2d 508, 515 (1996).


P ursuant to H R S  § 485-18.7 an adm inistrative penalty of not m ore than


$100,000.00 m ay be assessed for each violation of the A ct.


T he C om m issioner has discretion to assess an adm inistrative penalty up to


$ 1 0 0 ,0 0 0 .0 0  fo r e a ch  vio la tio n  o f th e  A ct. C le a rly, th e  e vid e n ce  sh o w s th a t


R espondents induced the H aw aii investors, to invest their hard earned dollars. The


evidence presented show s violations of chapter 485 that far exceed ten (10) violations


or an equivalent of up to a $1 M illion penalty. A ssum ing arguendo, that a low er


adm inistrative penalty of $10,000.00 per violation is assessed, a finding that


R espondents com m itted securities violations w ould still result in the assessm ent of a


$400,000.00 adm inistrative penalty. T herefore, an adm inistrative penalty of


$350,000.00 in this case is not excessive.
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P E TITIO N E R 'S  P R O P O S E D  R E C O M M E N D E D  O R D E R  


F or the foregoing reasons, the H earing O fficer should recom m end that the


C om m issioner of S ecurities find and conclude that P etitioner established by a


preponderance of the evidence that R espondents, violated H R S  §§ 485-8, 485-14,


485-25(a)(1), (a)(2) and (a)(3) and that the O rder issued by the C om m issioner on


January 4, 2010, and the sanctions assessed therein against R espondents, be affirm ed


in its entirety.


NOV 18 2010


D ated: H onolulu, H aw aii 

R E B E C C A  E . Q U IN N 


A ttorney for P etitioner


D epartm ent of C om m erce and C onsum er A ffairs


S TA TE  O F H A W A II
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S TA TE  O F H A W A II


D E P A R TM E N T O F C O M M E R C E  A N D  C O N S U M E R  A FFA IR S 


In the M atter of:


) C ase N o. S E U -2004-006


) 

) C E R TIFIC A TE  O F S E R V IC E 


M A R IA  P . A B E LLO  A N D  TE A N C U M , IN C . )


)


)


R espondents. 

)


)


 )


C ER TIFIC A TE O F SER V IC E


I hereby certify that a filed copy of the forgoing P E T IT O N E R 'S  P R O P O S E D 


FIN D IN G S  O F FA C T, C O N C LU S IO N S  O F LA W  A N D  R E C O M M E N E D  D E C IS IO N  w ill


be served on the R espondents' attorney, through regular m ail at his last know n address.


D A TE D : H onolulu, H aw aii, 

NOV 1 8 2010


C H R IS TO P H E R  A . D IA S , E S Q .


A ttorney for R espondents


810 R ichards S treet, S uite 810


H onolulu, H aw aii 96813


CJIA JIC I_LD 


D O N N A  M . C U R R IE 


Legal C lerk


D epartm ent of C om m erce


and C onsum er A ffairs


S tate of H aw aii
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C H R IST O PH E R  A . D IA S 6265-0


C lifford C enter


810 R ichards Street, Suite 810


H onolulu, H aw aii 96813


Telephone: (808)524-4600


A ttorneys for R espondents


DEPT. OF COM M ERCE


AND CONSUM ER AFFAIRS


2010110V 22 A 

1 

03


B U SIN ESS R EG ISTR A TIO N  D IV ISIO N 


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A II


In the M atter of: 

M A R IA  P. A B ELLO  and TEA N C U M , IN C .,


R espondents. 


C ase N o. SEU -2004-006


R ESPO N D EN TS M A R IA  P. A B ELLO 


A N D  TEA N C U M , IN C 'S PR O PO SED 


FIN D IN G S O F FA C T A N D 


C O N C LU SIO N S O F LA W ; C ER TIFIC A TE


O F SER V IC E


H earing:


D ate:


Septem ber 22, 2010


Tim e:


9:00 a.m .


H earings O fficer:
 Sheryl Lee A . N agata


R ESPO N D EN TS M A R IA  P. A B ELLO  A N D  TEA N C U M , IN C .'S


PRO PO SED  FIN D IN G S O F FA CT A N D  CO N CLU SIO N S O F LA W 


A  hearing w as held in the above-referenced m atter on Septem ber 22, 2010 at 9:00 a.m .,


the H onorable Sheryl Lee A . N agata presiding. R ebecca E. Q uinn, Esq. appeared on behalf of


Petitioner D epartm ent of C om m erce and C onsum er A ffairs, State of H aw aii ("Petitioner").


C hristopher A . D ias, Esq. appeared on behalf R espondents M aria P. A bello ("A bello") and


Teancum , Inc. ("Teancum "). B ased on the evidence presented during the hearing, the H earings


O fficer m akes the follow ing Findings of Fact and C onclusions of Law .


I. FIN D IN G S O F FA CT


1. In A pril 2003, K yle K . K opitke ("K opitke") approached A bello and asked for her


A P P E N D IX 


"B "
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assistance w ith the developm ent and creation of a m useum  to honor veterans of the K orean W ar.


K opitke represented to A bello that he w as the President of the B oard of Trustees of an


organization know n as The N ational K orean W ar M useum  ("N K W M "). Transcript of


Proceedings ("Tr."), pp. 152-153; R espondents' Exhibit 5.


2. A bello w as interested in being a part of this w orthw hile project, and the discussions


betw een her and K opitke resulted in a contract dated M ay 1, 2003 (the "M ay 1, 2003 C ontract").


Tr., p. 156.


3. U nder the term s of the M ay 1, 2003 C ontract, A bello w as required to "provide land


acquisition, fund raising, public relations, accounting, product developm ent and overall


coordination for the general developm ent of the N ational M useum ." R espondents' Exhibit 4.


4. 

U nder the term s of the M ay 1, 2003 C ontract, K opitke, as trustee of the N K W M ,


w as required to pay R espondents "$2.5 m illion dollars." Paym ent of the total contract price w as


to be m ade in m onthly installm ents of $300,000.00 beginning on O ctober 20, 2003.


R espondents' Exhibit 4.


5. A fter executing the M ay 1, 2003 C ontract, A bello undertook to fulfill her obligations


thereunder. In connection w ith her fund raising efforts, K opitke prepared and provided to A bello


w ritten m aterials describing the project. Tr., p. 156. These m aterials represent, inter alia, that the


project:


(a) w ould be funded in part by governm ent grants;


(b) w as endorsed by various prom inent local and national politicians and


public figures; and


(c) that any funds loaned tow ard developm ent costs w ould be repaid w ith a
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30%  rate of return.


R espondents' Exhibits 1 and 2.


6. 

A s part of her fund raising efforts, A bello relied upon the representations contained


in the m aterials provided by K opitke and provided these m aterials to prospective lenders. Tr.,


pp. 206, 207, 216.


7. 

Everything A bello told prospective lenders w as contained in the m aterials prepared


and provided by K opitke. Tr., pp. 167-168.


8. 

A bello borrow ed $342,000.00 from  lenders. C ease and D esist O rder, p. 3.


9. 

Each lender w as given a prom issory note signed by A bello. In each case the


prom issory notes provided for a 30%  return w ithin 3-4 m onths. Petitioner's Exhibits 16, 18 and


19. A bello m ade the prom ises contained in the prom iSsory notes concerning repaym ent and the


tim ing of repaym ent in reliance upon K opitke's paym ent of the $2.5 m illion due under the M ay


1, 2003 C ontract, w hich w as supposed to be paid in $300,000.00 m onthly installm ents beginning


in O ctober 2003. Tr., p. 166.


10. 

The repaym ent of principal and interest under the prom issory notes w as not subject


to or conditioned upon the success of the m useum . N one of the lenders expected any ow nership


interest in the m useum  or anything over and above the sum s due under their respective


prom issory notes. Tr., pp. 22, 28, 40, 41, 64, 74.


11. 

A bello deposited som e of the loan proceeds into her personal checking account,


both because one of the lenders, a bank em ployee, recom m ended that she do so, and because the


costs associated w ith the developm ent of the m useum  w ere com ing due on a daily basis, and


A bello required im m ediate access to the loan proceeds to pay the m useum -related expenses. Tr.,
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pp. 170-171, 232-233.


12. In the course of developing the m useum  A bello incurred m useum -related expenses


for a variety of types of products and services ranging from  land acquisition to utility charges,


construction charges, cem ent, ornam ental statues, and flooring m aterials. R espondents' Exhibit


9.


13. 

A bello used all of the $342,000.00 borrow ed, plus additional sum s of approxim ately


$20,000.00 of her ow n funds, for paym ent of project-related expenses totaling $362,349.26.


R espondents' Exhibit 9; Tr., p. 189.


14. 

K opitke failed to pay any of the $2.5 m illion he w as obligated to pay under the M ay


1, 2003 C ontract. Tr., p. 165. A s a result, A bello w as unable to repay all of the $342,000.00 she


borrow ed, but did repay som e of the lenders w ith her ow n m oney. Id.


15. 

A bello pursued paym ent from  K opitke but w as unsuccessful because she discovered


K opitke had left H aw aii, but did locate K opitke's w hereabouts w hen she learned of a legal


proceeding against him  in N ebraska. Tr., pp. 196-197.


16. 

In that proceeding K opitke consented to the entry of a decree against him  and


adm itted to num erous violations of the N ebraska N onprofit C orporation A ct, the U niform 


D eceptive Trade Practices A ct of N ebraska, and the N ebraska C onsum er Protection A ct arising


out of K opitke's supposed developm ent of a K orean W ar m useum  like the one he purported to be


developing in H aw aii. R espondents' Exhibit 22.


17. 

A t the request of K opitke, and not any of the lenders, Petitioner initiated this action


on January 4, 2010 alleging various violations of the H aw aii U niform  Securities A ct. Tr., p. 128.


II. C O N C L U S IO N S  O F  L A W 
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1. 

Petitioner alleges that the R espondents have engaged in fraudulent conduct in


violation of H aw aii R evised Statutes ("H R S") §485-25.


2. 

To prevail on this claim , the Petitioner has the burden of show ing that A bello acted


w ith scienter and m ade know ingly false representations to lenders. A m erican Savings B ank,


F.S.B . v. U B S Paine-W ebber, Inc., 250 F.Supp.2d 1254, 1259 (D . 

H aw aii 2003)("H R S §485-25


is a fraud statute w hich, consistent w ith the federal securities fraud statute, includes a scienter


requirem ent").


3. "Scienter" is defined as "know ledge by the m isrepresenting party that m aterial facts


have been falsely represented or om itted w ith an intent to deceive." 

Black's Law D ictionary, 6th


ed., p. 1345 (1990).


4. 

A ll representations m ade by A bello to the lenders w ere based upon representations


m ade to her by K opitke and as such w ere m ade in good faith reliance upon K opitke's


representations. The representations m ade by A bello w ere accordingly not m ade w ith intent to


deceive, and A bello did not engage in fraudulent conduct in violation of H R S §485-25.


5. Petitioner also alleges that the prom issory notes w ere securities as defined by H R S


),


§485-1 but w ere not registered as securities, and that A bello w as not licensed to sell securities,


and as such has violated FIR S §§485-8 and 14.


6. 

U nder the H aw aii U niform  Securities A ct, an investm ent contract is created


w henever:


(1) an offeree furnishes initial value to an offeror, and


(2) a portion of the initial value is subject to the risks of the enterprise, and


(3) 

the furnishing of the initial value is induced by the offeror's prom ises or
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representations w hich give rise to a reasonable understanding that a valuable


benefit of som e kind, over and above the initial value, w ill accrue to the offeree as


a result of the operation of the enterprise, and


(4) the offeree does not receive the right to exercise practical and actual control


over the m anagerial decisions of the enterprise.


State v. H aw aii M arket C enter, Inc., 52 H aw . 642, 649 (1971).


7. 

The prom issory notes w ere stand-alone obligations of the R espondents and as such


w ere not "subject to the risks of the enterprise."


8. 

The lenders did not thereby acquire an ow nership interest in the m useum . They did


not stand to m ake any am ount "over and above" the principal and interest described in the


prom issory notes. The interest due under the prom issory notes w as not tied to the m useum  and


therefore w as not to be repaid "as a result of the operation" of the m useum .


9. 

The prom issory notes are therefore not securities. A ccordingly, they did not need to


be registered as securities, and A bello did not need to be licensed to transact the prom issory


notes.


10. To the extent the above Findings of Fact should correctly be designated as


C onclusions of Law , and vice versa, they shall be so designated.


B ased on the foregoing Findings of Fact and C onclusions of Law , the H earings O fficer


hereby orders that the Petitioner's C ease and D esist O rder be and hereby is V A C A TED .


D A TED : H onolulu, H aw aii,


SH ER Y L LEE A . N A G A TA 


A dm inistrative H earings O fficer


D epartm ent of C om m erce and C onsum er A ffairs
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BU SIN ESS REG ISTRA TIO N  D IV ISIO N 


O FFICE O F A D M IN ISTRA TIV E H EA RIN G S


D EPA RTM EN T O F CO M M ERCE A N D  CO N SU M ER A FFA IRS


STA TE O F H A W A II


In the M atter of:
 ) C ase N o. SE U -2004-006


)


M A R IA  P. A B ELLO  and TEA N C U M , IN C ., ) C ER TIFIC A TE O F SER V IC E


)


R e s p o n d e n ts . ) 

)


)


) 

)


 )


CERTIFICA TE O F SERV ICE


I H EREBY  CERTIFY  that a filed copy of the foregoing docum ent w ill be served by hand


delivery on the party listed below  at her last know n address on the date herein indicated:


REBECCA  E. Q U IN N , ESQ .


Securities Enforcem ent Branch


Business Registration D ivision


D epartm ent of Com m erce and Consum er A ffairs


State of H aw aii


335 M erchant Street, Suite 205


H onolulu, H aw aii 96813


D A TED : H onolulu, H aw aii, N ovem ber  2 2--  , 2010.


CH RISTO PH ER A . D IA S


A ttorney for Respondents
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